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the members of the controlled group
described in the preceding sentence
must reduce their limitations under
section 382 for post-change years for
which the income tax return is filed
after January 1, 1997, to recapture, as
quickly as possible, any limitation
that members took into account in ex-
cess of the amount that would be al-
lowable under this section.

(ii) Special transition rule for controlled
groups that had ownership changes before
January 29, 1991. For purposes of this
section, in the case of an ownership
change occurring before January 29,
1991, the controlled group with respect
to a controlled group loss does not in-
clude a corporation that is not a com-
ponent member of the controlled group
on January 29, 1991. Thus, in the case of
an ownership change occurring before
January 29, 1991, paragraph (c) of this
section does not require that a loss cor-
poration that is a component member
of a controlled group to disregard the
value of stock of another corporation
directly owned immediately after the
ownership change in determining the
value of its own stock unless the other
corporation is a component member of
the controlled group on January 29,
1991.

(3) Amended returns. A taxpayer that
has had an ownership change before
January 1, 1997, may file an amended
return for any taxable year to modify
the amount of a limitation under sec-
tion 382 with respect to a controlled
group loss only if—

(i) The modification complies with
the rules contained in this section for
computing a limitation under section
382;

(ii) Any other component member of
the controlled group with respect to
the controlled group loss who elects to
restore value and whose taxable in-
come is affected by the election to re-
store value also files amended returns
that comply with such rules; and

(iii) Corresponding adjustments are
made in amended returns for all tax-
able years ending after December 31,
1986.

[T.D. 8679, 61 FR 33316, June 27, 1996]
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§1.382-9 Special rules under section
382 for corporations under the ju-
risdiction of a court in a title 11 or
similar case.

(@) Introduction. Either section
382(1)(5) or section 382(1)(6) may apply
to an ownership change which occurs
in a title 11 or similar case (as defined
in section 368(a)(3)(A)) if the trans-
action resulting in the ownership
change is ordered by the court or is
pursuant to a plan approved by the
court. Terms and nomenclature used in
this section, and not otherwise defined
herein (including the nomenclature
and assumptions in §1.382-2T(b) relat-
ing to the examples) have the same re-
spective meanings as in section 382 and
the regulations thereunder.

(b) Application of section 382(1)(5). sec-
tion 382(a) does not apply to any own-
ership change if—

(1) The old loss corporation is (imme-
diately before the ownership change)
under the jurisdiction of the court in a
title 11 or similar case; and

(2) The pre-change shareholders and
qualified creditors of the old loss cor-
poration (determined immediately be-
fore the ownership change) own (after
the ownership change and as a result of
being pre-change shareholders or quali-
fied creditors immediately before the
ownership change) stock of the new
loss corporation (or stock of a control-
ling corporation if also in bankruptcy)
that meets the requirements of section
1504(a)(2) (determined by substituting
“50 percent” for ‘80 percent’” each
place it appears).

(c) [Reserved]

(d) Rules for determining whether stock
of the loss corporation is owned as a re-
sult of being a qualified creditor—(1)
Qualified creditor. A qualified creditor
is the beneficial owner, immediately
before the ownership change, of quali-
fied indebtedness of the loss corpora-
tion. A qualified creditor owns stock of
the new loss corporation (or a control-
ling corporation) as a result of being a
qualified creditor only to the extent
that the qualified creditor receives
stock in full or partial satisfaction of
qualified indebtedness (including inter-
est accrued on such indebtedness) in a
transaction that is ordered by the
court or is pursuant to a plan approved
by the court in a title 11 or similar
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case. For purposes of this paragraph
(d)(1), ownership of stock after the
ownership change is determined with-
out applying the attribution rules gen-
erally applicable under section
382(1)(3)(A) or §1.382-2T (h).

(2) General rules for determining wheth-
er indebtedness is qualified indebtedness—
(i) Definition. Indebtedness of the loss
corporation is qualified indebtedness if
it—

(A) Has been owned by the same ben-
eficial owner since the date that is 18
months before the date of the filing of
the title 11 or similar case; or

(B) Arose in the ordinary course of
the trade or business of the loss cor-
poration and has been owned at all
times by the same beneficial owner.

(ii) Determination of beneficial owner-
ship. For purposes of paragraph (d)(2)(i)
of this section, beneficial ownership of
indebtedness is determined without ap-
plying attribution rules.

(iii) Duty of inquiry. The loss corpora-
tion must determine that indebtedness
that the loss corporation treats as
qualified indebtedness, other than in-
debtedness to which paragraph (d)(3)(i)
of this section applies, has been owned
for the requisite period by the bene-
ficial owner who owns the indebtedness
immediately before the ownership
change. The loss corporation may rely
on a statement, signed under penalties
of perjury, by a beneficial owner re-
garding the amount of indebtedness the
beneficial owner owns and the length of
time that the beneficial owner has
owned the indebtedness.

(iv) Ordinary course indebtedness. For
purposes of this paragraph (d)(2), in-
debtedness arises in the ordinary
course of the loss corporation’s trade
or business only if the indebtedness is
incurred by the loss corporation in con-
nection with the normal, usual, or cus-
tomary conduct of business, deter-
mined without regard to whether the
indebtedness funds ordinary or capital
expenditures of the loss corporation.
For example, indebtedness (other than
indebtedness acquired for a principal
purpose of being exchanged for stock)
arises in the ordinary course of the loss
corporation’s trade or business if it is
trade debt; a tax liability; a liability
arising from a past or present employ-
ment relationship, a past or present
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business relationship with a supplier,
customer, or competitor of the loss
corporation, a tort, a breach of war-
ranty, or a breach of statutory duty; or
indebtedness incurred to pay an ex-
pense deductible under section 162 or
included in the cost of goods sold. A
claim that arises upon the rejection of
a burdensome contract or lease pursu-
ant to the title 11 or similar case is
treated as arising in the ordinary
course of the loss corporation’s trade
or business if the contract or lease so
arose.

(3) Treatment of certain indebtedness as
continuously owned by the same owner—
(i) In general. For purposes of para-
graph (d)(2) of this section, a loss cor-
poration may treat indebtedness as al-
ways having been owned by the bene-
ficial owner of the indebtedness imme-
diately before the ownership change if
the beneficial owner is not, imme-
diately after the ownership change, ei-
ther a 5-percent shareholder or an en-
tity through which a 5-percent share-
holder owns an indirect ownership in-
terest in the loss corporation (a 5-per-
cent entity). This paragraph (d)(3)(i)
does not apply to indebtedness bene-
ficially owned by a person whose par-
ticipation in formulating a plan of re-
organization makes evident to the loss
corporation (whether or not the loss
corporation had previous knowledge)
that the person has not owned the in-
debtedness for the requisite period.

(ii) Operating rules. For purposes of
paragraph (d)(3)(i) of this section: (A) If
a loss corporation has actual knowl-
edge of a coordinated acquisition of its
indebtedness by a group of persons,
through a formal or informal under-
standing among themselves, for a prin-
cipal purpose of exchanging the indebt-
edness for stock, the indebtedness (and
any stock received in exchange there-
for) is treated as owned by an entity. A
principal element in determining if an
understanding exists among members
of a group is whether the investment
decision of each member is based upon
the investment decision of one or more
other members.

(B) If the loss corporation has actual
knowledge regarding stock ownership
described in §1.382-2T(k)(2), the loss
corporation must take that ownership
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into account in determining which ben-
eficial owners of indebtedness are, im-
mediately after the ownership change,
5-percent shareholders or 5-percent en-
tities. The loss corporation is not re-
quired to take into account an owner-
ship interest described in §1.382-
2T(K)(4) unless the loss corporation has
actual knowledge of the ownership in-
terest.

(C) The term 5-percent shareholder in-
cludes any person who is a 5-percent
shareholder of the loss corporation
within the meaning of §1.382-2T(g),
without regard to the option attribu-
tion rules of section 382(1)(3)(A) or
§1.382-4(d) (or, if applicable, §1.382-
2T(h)(4)).

(D) Paragraph (d)(3)(i) of this section
does not apply to indebtedness if the
loss corporation has actual knowledge
immediately after the ownership
change that the exercise of an option
to acquire or dispose of stock of the
loss corporation would cause the bene-
ficial owner of the indebtedness imme-
diately before the ownership change to
be, after the ownership change, either a
5-percent shareholder or a 5-percent en-
tity. An interest that is treated as an
option under §1.382-4(d)(9) (or §1.382-
2T(h)(4)(v) if applicable) is treated as
an option for purposes of this para-
graph (d)(3)(ii)(D).

(iii) Indebtedness owned by beneficial
owner who becomes a 5-percent share-
holder or 5-percent entity. If the bene-
ficial owner of indebtedness imme-
diately before the ownership change is
a 5-percent shareholder or 5-percent en-
tity immediately after the ownership
change, the general rules of paragraph
(d)(2) of this section apply to determine
whether the indebtedness has been
owned for the requisite period by the
beneficial owner.

(iv) Example. The following example
illustrates paragraph (d)(3) of this sec-
tion.

(A)(1) L is a loss corporation in a title 11
case. The plan of reorganization of L ap-
proved by the bankruptcy court provides for
the satisfaction of claims by the issuance of
new L common stock to its creditors as fol-
lows:

A—2 percent
B—7.5 percent
C—2.5 percent
P1—3 percent
P2—10 percent
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P3—4.9 percent
P4—4.9 percent
P5—4.9 percent

(2) P2 is owned by Public P2. B owns 10 per-
cent of the stock of P1 and L has no actual
knowledge of this ownership. L has actual
knowledge that D owns P3, P4 and P5. In ad-
dition, L has actual knowledge, immediately
after the ownership change, that C owns an
option to acquire newly-issued stock of L
that, if exercised, would increase C’s per-
centage ownership of L stock from 2.5 per-
cent to 8 percent. An ownership change of L
occurs on the date the plan becomes effec-
tive.

(B) Under paragraph (d)(3)(i) of this sec-
tion, L may treat the indebtedness owned by
A and P1 immediately before the ownership
change as always having been owned by A
and P1. Neither A nor P1 is a 5-percent share-
holder immediately after the ownership
change. Further, because P1 owns less than 5
percent of the L stock (and L has no actual
knowledge of B’s ownership interest in P1),
P1 is treated as an individual, and the L
stock owned by P1 is not attributed to any

other person, including B. See §1.382-
2T(h)(2)(iii). Therefore, P1 is not a 5-percent
entity.

(C) Paragraph (d)(3)(i) of this section does
not apply to the indebtedness owned by B, C,
P2, P3, P4, or P5. B is a 5-percent shareholder
immediately after the ownership change. L
has actual knowledge immediately after the
ownership change that the exercise of C’s op-
tion would cause C to be a 5-percent share-
holder immediately after the ownership
change. (L does not take into account the ef-
fect of the exercise of the option, however, in
determining the percentage stock ownership
of any person other than C because the
deemed exercise would not cause any other
person to be a 5-percent shareholder or a 5-
percent entity after the ownership change.)
P2 is a 5-percent entity, because Public P2, a
5-percent shareholder, owns an indirect own-
ership interest in L through P2. P3, P4, and
P5 are 5-percent entities because D, a 5-per-
cent shareholder, owns an indirect ownership
interest in L through P3, P4, and P5. Because
L has actual knowledge that D would be a 5-
percent shareholder but for the application
of §1.382-2T(h)(2)(iii), that section does not
apply to P3, P4, or P5. See §1.382-2T(k)(2).
Thus, under §1.382-2T(h)(2)(i), the L stock
owned by P3, P4, and P5 is attributed to D,
and D is a 5-percent shareholder. Because
paragraph (d)(3)(i) of this section does not
apply to the indebtedness owned by B, C, P2,
P3, P4, and P5, L may treat as qualified in-
debtedness only indebtedness that it deter-
mines had been owned by such persons for
the requisite period. See paragraph (d)(2)(iii)
of this section.

(4) Special rule if indebtedness is a large
portion of creditor’s assets—(i) In general.
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